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Addressing Incivility

The Attorney Professionalism Committee invites our readers to send in comments or
alternate views to the responses printed below, as well as additional hypothetical fact patterns or scenarios to 
be considered for future columns. Send your comments or questions to: NYSBA, One Elk Street, Albany, 
NY 12207, Attn: Attorney Professionalism Forum, or by email to journal@nysba.org. 

This column is made possible through the efforts of NYSBA’s Committee on Attorney Professionalism. Fact 
patterns, names, characters and locations presented in this column are fictitious, and any resemblance to ac-
tual events or to actual persons, living or dead, is entirely coincidental. These columns are intended to stimu-
late thought and discussion on the subject of attorney professionalism. The views expressed are those of the 
authors, and not those of the Attorney Professionalism Committee or NYSBA. They are not official opinions 
on ethical or professional matters, nor should they be cited as such.
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To the Forum:

I recently conducted a virtual deposition of the defen-
dant in a case in which I was plaintiff ’s counsel. 

Given that this was a virtual deposition, it seemed that 
defense counsel felt that this was an informal encoun-
ter and did not have to abide by any sort of profes-
sional standards and appeared dressed only in, as far 
as I could tell, a t-shirt. Additionally, throughout the 
deposition, defense counsel repeatedly interjected or 
made improper objections to almost every question I 
asked the defendant. Defense counsel also instructed 
his client not to answer nearly 30 questions without 
any true, lawful basis. Countless times throughout the 
deposition, defense counsel made inappropriate com-
ments including “you’re a joke,” “that was a horrible 
question,” and “well, I can tell who you voted for with 
that question,” all while laughing and scoffing at almost 
everything I said. At one point, counsel stated that “this 
must be your first deposition, since it is obvious that 
you don’t know what you are doing.” In one exchange 
in which I forgot to unmute my microphone, defense 
counsel groaned and stated that it would have been 
better had I’d stayed on mute so that no one would 
have to listen to my “dumb” questions. Throughout the 
deposition, defense counsel objected to even the most 
standard questions on the (improper) grounds that it 
was an effort to protect the defendant from my “harm-
ful” questioning. Defense counsel even went so far as 
to advise the defendant not to answer my questions 
regarding their occupation.
Is the behavior of defense counsel unethical and/or sanc-
tionable and if so, should I move for sanctions? What 
about the civility guidelines that I have heard so much 
about? 
Sincerely, 

Riley S.O. Offended

Dear Riley S.O. Offended:
Your question implicates rules governing civility stan-
dards typically set forth by the New York State Bar 
Association, the American Bar Association, local courts 
and specific judges. Lawyers are held to a higher standard 
when it comes to how they conduct themselves both in 
the courtroom and in society. As you and all lawyers 
well know, we must go through character and fitness 
assessments, background checks and demonstrate certain 
moral standards just to obtain our licenses to practice. 
Not only are lawyers responsible for keeping their own 
conduct in check, they are also responsible for ensuring 
that those under their supervision – their clients – con-
duct themselves properly as well.

Civility Guidelines

According to the New York State Standards of Civility, 
“lawyers should be courteous and civil in all profes-
sional dealings with other persons.”1 This includes other 
lawyers despite the adversarial nature of our profession. 
The standard specifically states that “lawyers can disagree 
without being disagreeable” and they should avoid using 
vulgar language or ridiculing other lawyers, witnesses 
or parties. Regarding depositions specifically, New York 
courts advise that lawyers should “conduct themselves 
with dignity and refrain from engaging in acts of rude-
ness and disrespect.” 
As a general rule, if you wouldn’t say or do something 
before a judge, you shouldn’t say or do that thing in a 
deposition. This includes the expectation that lawyers 
not obstruct questioning during a deposition or object 
to questions unless necessary. Further, lawyers “should 
refrain from asking repetitive or argumentative questions 
and from making self-serving statements.”2 
It is safe to say that defense counsel’s comments consti-
tute “self-serving statements.” In making these comments 
and preventing defendant from answering your ques-
tions, he distracted you from your questioning, making 
it difficult for you to complete the deposition. It appears 
he also attempted to humiliate and ridicule you to the 
parties and other participants of the deposition, which is 
behavior that the Standards of Civility explicitly advise 
against. 
The American Bar Association has its own civility stan-
dards, which it collectively refers to as “Guidelines for 
Conduct.”3 The guidelines are modeled after the Stan-
dards for Professional Conduct used by the United States 
Court of Appeals. Comment 1 of Rule 1.3 states that 
“the lawyer’s duty to act with reasonable diligence does 
not require the use of offensive tactics or preclude the 
treating of all persons involved in the legal process with 
courtesy and respect.” This includes opposing counsel. 
It is safe to say that defense counsel’s behavior was rude 
and disrespectful and does not abide by the civility stan-
dards laid out both by New York State courts and the 
ABA. In this instance, whether defense counsel agreed 
with your questioning or not, he should have acted in 
a professional manner rather than making disparaging 
comments to you and ridiculing the questions you were 
asking. If defense counsel disagreed with a question you 
asked during a deposition, he should have respectfully 
noted his objection on the record, rather than adding his 
rude commentary and seemingly objecting just to be dis-
ruptive. If he truly had a legal issue with your question-
ing that he felt could not be resolved by simply noting 
his objection, he could have requested to confer with the 
judge to express his grievances. 
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Improper Objections During Depositions

According to the Uniform Rules for the Conduct of 
Depositions Rule 221.1, objections during a deposition 
must be made “succinctly and framed so as not to sug-
gest an answer to the deponent and, at the request of the 
questioning attorney, shall include a clear statement as to 
any defect in form or other basis of error or irregularity.” 
This rule also provides that those in attendance at the 
deposition “shall not make statements or comments that 
interfere with the questioning.” 
Defense counsel clearly interfered with the questioning 
by making derogatory comments to you, interrupting 
you while you asked questions and advising his client not 
to answer even basic questions. While during the course 
of a deposition, objections are typically only marked by 
the transcriber for later ruling and not argued at that 
time, lawyers must still have a reasonable and lawful 
basis for objecting; they can’t just throw spaghetti at the 
wall to see what will stick. It is hard to believe that in 
this instance, defense counsel actually had such a basis 
for objecting to nearly all of your questions – especially 
being that he objected to your inquiry as to the defen-
dant’s occupation.
Rule 221.3 states that “an attorney shall not interrupt 
the deposition for the purpose of communicating with 
deponent unless all parties consent or the communica-
tion is made for the purpose of determining whether 
the question should not be answered on the grounds set 
forth in section 221.2 of these rules, and, in such event, 
the reason for the communication shall be stated for the 
record succinctly and clearly.”4 Attorneys are otherwise 
prohibited from directing a deponent not to answer 
questions except where the questions are so improper 
that to answer them will substantially prejudice the 
parties.5 However, this is a high standard and, assuming 
the questions you asked the deponent did not meet this 
standard, defense counsel should not have directed the 
deponent not to answer your questions. Defense coun-
sel violated these rules when he advised his client not 
to answer your questions regarding his occupation and 
persistently interrupted your questioning.6

What You Can Do

According to the New York Rules of Professional Con-
duct, the Standards of Civility are not intended to be 
enforced by sanctions or disciplinary action. However, 
some states try to enforce these standards of civility using 
their local rules of professional conduct. 
The ABA shares the same sentiment; its guidelines for 
professional conduct are “purely aspirational” and not 
intended to be used as a basis for discipline or sanc-
tions. According to Americanbar.org, the “Guidelines 
are designed not to promote punishment but rather to 

elevate the tenor of practice – to set a voluntary, higher 
standard.”7 
However, there are instances in which attorneys might be 
sanctioned for failing to fulfill their duties of civility and 
professionalism during a deposition. In Hindlin v. Pre-
scription Songs LLC,8 N.Y. County Supreme Court Judge 
Andrea Masley ordered that two attorneys who had 
behaved improperly during a deposition – interjecting 
during questioning, making improper speaking objec-
tions, instructing witnesses not to answer, etc. – were 
required to take a NYSBA-sponsored CLE on attorney 
civility. These attorneys had a history of uncivil behavior 
throughout the case, which might be why they received 
such sanctions.9 

Because in most states it is requisite for licensing that 
attorneys maintain good moral character and a general 
fitness to practice law, some attorneys will be sanctioned 
for uncivil behavior as a violation of the local rules of 
professional conduct. A sort of catchall included in 
the ABA’s Model Rule of Professional Conduct is that 
lawyers are obligated to “improve the administration of 
justice.”10

In New York, lawyers must abide by Rule 3.3(f ), which 
requires, when appearing before a tribunal, that lawyers 
comply with known local customs of courtesy or prac-
tice. Conduct before a tribunal that is “undignified” 
or “discourteous” may violate this rule.11 As previously 
mentioned, lawyers should not act differently in a depo-
sition than they would before a judge or a tribunal. Fur-
thermore, conduct in a proceeding that serves merely to 
harass or maliciously injure another would be frivolous in 
violation of Rule 3.1.12 

It is difficult to assign any reasoning to defense counsel’s 
comments toward you other than to harass or “mali-
ciously injure” your case against the defendant. Defense 
counsel’s inappropriate comments regarding your poli-
tics, the quality of your questions and legal skill made in 
such a rude manner would likely fall within the meaning 
of “harassment” for purposes of Rule 3.1, and defense 
counsel may be found to have violated this rule. 
During a deposition, counsel can always request to con-
tact the judge if opposing counsel’s behavior becomes 
so inappropriate that the deposition cannot properly 
proceed. If there is a judge “on call,” he or she may 
be able to resolve the dispute over the phone or may 
choose to deal with the issues at a future court appear-
ance. In instances such as these where opposing counsel’s 
conduct becomes so out of hand that the deposition is 
nearly impossible to complete, contacting the judge may 
be a necessary step. 
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Conclusion
Lawyers must balance zealous advocacy with upholding 
the standards of civility and maintaining their status as 
one of good moral character and fitness to practice law. 
This includes conducting themselves in a professional 
and respectful manner whether they are before a judge or 
speaking with opposing counsel’s receptionist. As empha-
sized in many of the model rules of professional conduct 
of different jurisdictions and legal organizations, lawyers 
should be working to improve the legal system, rather 
than perpetuating bad habits. 
Sincerely, 
Vincent J. Syracuse
syracuse@thsh.com
Jean-Claude Mazzola
Jeanclaude@mazzolalindstrom.com
Katie O’Leary
katie@mazzolalindstrom.com
Hanoch Sheps
Hanoch@mazzolalindstrom.com

QUESTION FOR THE NEXT FORUM
I am an attorney involved in a case against a large bio-
technology company accused of defrauding investors 
and patients. My client was the chief scientist at this 
company and told me that none of its devices were 
functional despite investors and health care profession-
als believing they were. This put hundreds of thousands 
of patients at risk as they received false test results which 
either led them to believe they had a disease they do 
not have or provided them a false sense of relief allow-
ing their underlying conditions to go untreated. After 
noticing the devices were producing inaccurate results, 
my client approached the CEO to warn him. The CEO 
was dismissive and insisted that the devices worked 
despite evidence to the contrary. He was then removed 
from his position as chief scientist and placed in a cleri-
cal role. 
Once legal action commenced, my client was called to 
testify against the company as to his knowledge sur-
rounding the devices’ inaccuracy and the CEO’s aware-
ness of such. He was distraught about testifying because 
he was sure that the company would sue him for breach-
ing a nondisclosure agreement all employees were forced 
to sign upon hiring. While I assured him not to worry, he 
was not assuaged and felt there was no way out. 
Devastatingly, my client committed suicide the day 
before he was to testify against the company. Rumors 
swirled that his death was not a suicide but a murder to 
prevent his testifying. The prosecutor issued a subpoena 
for my testimony regarding what my client would have 
testified about. However, while I am being ordered to 
testify, I do not want the breach confidentiality. 
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Does attorney-client privilege survive a client’s death? 
What defenses do I have to defying the subpoena to 
uphold the privilege I am bound by?
Sincerely, 

V.R. Scared
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